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Abstract

ORIGINAL ARTICLE Taxation of income fromimmovable property
situated outside India requires the application of
Article 6 of the Organisation for Economic Co-
operation and Development Model Convention
(OECD MC) and United Nations Model
Convention (UN MC) aswell as section 90 of the
Income-tax Act, 1961, India. This article seeksto
analysetheviewpoint of Indian judicial systemon
Article 6 of the OCED MC and UN MC and
concludesthat the Indian judicial systemhastaken

Author the favourable view for the assessee’s by providing

Dr. Naveen Mittal them the benefit under sub-section (2) of section

Associ ate Professor 90 of the Income-tax Act, 1961, India where the
Department of Commerce assessee’s have been allowed to apply the

Shri Ram College of Commerce provisions of the Income-tax Act, 1961, India or
University of Delhi, New Delhi, INDIA the Double Taxation Avoidance Agreement

(DTAASs), whichever isbeneficial tothem. Thecase
analyses in this article covers the discussion on
cases where income from immovabl e property situated in Australia and UK earned solely by Indian
tax residents were allowed to beincluded in India or the source country depending upon the choice of
the assessee. It also covers the discussion on a case where rental income from immovable property
situated in India was earned by a Netherlands tax resident but was not treated as being covered under
Article 6 of the India-Netherlands DTAAs and thus, not taxable in India.

Key Words
Taxation, Judgement, Court, Article, United Nations, Convention.

Introduction

Taxation of incomefrom immovable property situated in another country requiresthe gpplication of
international taxation. Article 6! of the Organi sation for Economic Co-operation and Development M odel
Convention (OECD MC) 2017 aswell as United Nations M odel Convention (UN MC) 2021 dealswith
“Taxation of Income from Immovable Property”. As per Paragraph | of Article 6 of both the Model
Conventions, “income derived by a resident of a Contracting State from immovable property (including income
from agriculture or forestry) situated in the other Contracting State may be taxed in that other State”. Section
90(2)? of the TA 1961 (IND)® isabeneficia provision for the assesseeswho are earning income outside
India. This section alowsthe assesseesto apply the provisions of thel TA 1961 (IND)“or the provisions of
Double Taxation AvoidanceAgreement (DTAA) whichever arebeneficia tothem.
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Thisarticleandysestheviewpoint of Indianjudicia system ontheincomefrom immovable property
earned outsideIndiasoldy by Indian tax residents. The countriescovered in thejudgementsareAustrdiaand
theUK.

Analysis of Judgements delivered by Indian Courts Tribunalsrelated to Article 6
A. Natasha Chopravs. DCIT (2022) — Countries involved are Australia and the UK

Natasha Chopra vs. DCIT3(2022) case, heard by the Income Tax Appellate Tribuna (ITAT) Delhi,
concerns an Indian tax resident (the assessee) who had earned rental income from propertiessituatedin
Austrdiaandthe UK.

TheAssessing Officer (AO) had included suchrental incomestotax inIndiain the handsof the assessee,
and thedecision of theAO was upheld by the CIT (Appeal s)®. TheAO relied upon the provisionsof Article
6(1)" of the DTAA between Indiaand the UK, section 90(3)8 of the ITA 1961 (IND) and the Notification
No. 91/2008° dated 28 August 2008 i ssued by the Government of Indiato include such rental incomesas
taxablein Indiain the hands of the assessee. Section 90(3)° of the ITA 1961 (IND) allowsthe Central
Government to definetermsnot explicitly defined inthel TA 1961 (IND) or relevant DTAA. TheAO argued
that sncetherental incomewasnot taxed inAustrdiaandthe UK, it should betaxed in India. Further, theAO
construed the words ‘may be taxed’ in Article 6(1)" of the India-UK DTAA as “shall be taxed’ based on
Notification No. 91/2008%. Based onthe above arguments, theAO treated therenta incomesfrom properties
stuated outside Indiaastaxed in Indiain the hands of the assessee.

Someof therelevant grounds of theassesseein favour of not including such rental incomesin her hands
were

1. Theassesseehad declared such rental incomesintheincometax returnsshefiledinAustraliaand the
UK.

2. Theprovisionsof section 90(2)* of the I TA 1961 (IND) and DTAA werenot applied by theAO by
stating that thefacts of the casewere not covered under section 90(1)(a)(i), 90(2)(a)(ii) and 90(1)(b)
of thel TA 1961 (IND).

3. Theprovisionsof section 90(3)* of the | TA 1961 (IND) werewrongly invoked.

The Tribuna relied upon the provisionsof section 90(1)* and section 90(3)*° of the TA 1961 (IND),
the notificationsissued by the Central Board of Direct Taxes(CBDT) and theimpact of Multilatera Instruments
(MLIs). It wasa so necessary hereto go through the provisions of section 90(2)*’ of the ITA 1961 (IND).

The assessee gpped ed beforethe I TAT againgt theorder of the CIT (Appedls)*®and the TAT concluded
that the phrase ‘may be taxed’ from the relevant DTAA does not mean *shall be taxed only in the resident
State’, unless it is expressly stated. Simply put, the assessee, having declared her rental income in her returns
for Australiaand the UK could not be denied the applicability of section 90(1)(a)(i)*of the | TA 1961 (IND)
which clearly appliesto thefactsof thiscase. Thiscasewent infavour of the assessee.

Inthiscase, theauthor isof the opinion that the ITAT treated the facts of the case as covered under
section 90(2)(a)(i)® of thel TA 1961 (IND) and because of this, the assessee availed himself of the benefit as
per section 90(2)% of the ITA 1961 (IND) which states that the provisions of the ITA 1961 (IND) are
applicableto the extent these are more beneficial to the assessee. The ITAT ruled that since such rental
incomeswerenot taxablein Augtraliaand the UK, though the assessee had decl ared theincomein her income
tax returnsand applied Article 6(1)% of the DTAA, suchincomewill not beincluded intheresident country,
India. However, the author disagreeswith theviewpoint of the ITAT that the facts of the case are covered
under section 90(1)(a)(i)?of thel TA 1961 (IND) becauseto makethis section applicable, income-tax should
bepaid on anincomein Indiaaswell asoutside Indiabut in the present case, tax wasnot at all paid inthe
source country, though the rental incomeswere shown intheincometax return filed by the assesseeinthe
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source country. Theauthor is of the opinionthat the Income Tax Department shoul d appedl thisjudgement of
Hon’ble ITAT (Delhi) in the Hon’ble Delhi High Court.

B. SumitAggarwal vs. DCIT (2014) — Country involved is Australia

Sumit Aggarwal vs. DCIT?4(2014) case, heard by the ITAT Chandigarh, concerns an Indian tax
resi dent (theassessee) whohad incurred alossfrom rentd property inAustraia. Such losshad arisen because
the payment of interest on loan taken from abank inAustraliato purchasethe house property inAustraiawas
higher than therenta incomefrom the said house property.

TheAO relied upon the provisions of section 25% of the I TA 1961 (IND) in disallowing theinterest
payment of theloan asthe assessee has not deducted thetax whilemaking theinterest payment. However, the
CIT (Apped s)?disagreed with theviewpoint of theAO and ruled that as per the provisionsof section 9% of
the ITA 1961 (IND), interest received by the bank shall not be deemed to accrue in India and thus, not
chargeabletotax inIndia. Sinceit wasnot chargeabletotax in India, therewasno liability to deduct any tax
at source on such interest payment, and thus, as per the CIT (Apped's), theincome under the head House
Property of the assessee wasto be computed after deducting theinterest payment from rental income.

However, the CIT (Appeal s)?2 al o held that theincome under the head House Property of the assessee
wasto beincludedinAustrdiaonly and not in Indiaby referring to thedecision of CIT vs. PVAL Kulandagan
Chettiar® (2004) case in which the Hon’ble Supreme Court held that the income arising from immovable
property from the property situated in another Contracting Stateistaxable only in that other Contracting
State.

Some of therelevant grounds of the assesseein favour of including negativeincome under the head
House Property fromAustraiain Indiawere:

1. Theassessee had an optiontoinclude theincome under the head House Property from Australiain
Indiaas per the provisions of section 90(2)* of the ITA 1961 (IND).

2. Thedecision of the Hon’ble Supreme Court in CIT vs. PVAL Kulandagan Chettiar (supra) could
not be applied in the present case because in that case “the assessee was A resident of Malaysia as well
as India, and income had been derived from Rubber plantations in Malaysia, where the Hon’ble Supreme
Court had observed that the assessee’s fiscal connection was more with and Malaysian territory.” In
the present case, however the assessee was aresident of Indiaonly and not of Australia.

TheTribunal relied upon the provisions of section 5 and section 90(2)* of thel TA 1961 (IND) and
Article6(1)® Paral of Article 6 of theIndiaAustraliaDTAA.

The assessee appeal ed beforethe I TAT against theorder of the CIT (Appeal s)* and the I TAT concluded
that as per section 5% of thel TA 1961 (IND), in the case of aresident, income accruing or arising outside
Indiamust be assessed in India. Onthisbasis, thel TAT ruledin favour of the assesseeinincluding income
under the head House Property fromAustraiain India. Thel TAT a so referred to section 90(2)* of the ITA
1961 (IND) and held that section 90(2)* of the ITA 1961 (IND) alows an assessee to choose between
applying the provisionsof thel TA 1961 (IND) or theprovisonsof theDTAA, whicheverismorebeneficia
to him. On this basis, the ITAT accepted the assessee’s right of exercising the option of filing an income tax
return under Indian laws. Thiscasewent infavour of the assessee.

C. DITvs. KLM Royal Dutch Airlines (2008) — Country involved is Netherlands

DIT vs. KLM Royal Dutch Airlines® (2008) case, heard by the Hon’ble High Court of Delhi concerns
aNetherlandstax resident company that had its business of operating aircraftsininternational traffic both for
thetransport of passengersand the handling of cargo. In the present case, the company had obtained the
licencefrom theAirport Authority of India(AAl) to use certain premisesin Bombay on payment of rent and
engaged another company,‘CSC India P. Ltd.” on a payment basis to handle the cargo in India on its behalf.
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For this purpose, the assessee company had paid the agreed amount to CSC IndiaP. Ltd. after deducting the
same amount of rent that it had paid to the AAI for using the AAI’s premises.

TheAO treated the amount deducted by the assessee company while making payment to CSC IndiaP.
Ltd. as the assessee company’s income chargeable to tax in India under Article 6(1)* of theIndia-Netherlands
DTAA. TheCIT (Apped s)* confirmed theview of theAO.

Some of therelevant grounds of the assessee company in favour of not taxing theamount received by
itfrom CSCindiaP. Ltd. were:

1. Theamount received by the assessee company from CSC IndiaP. Ltd. wasthe same amount that the
assessee company had to pay to the AAI for using the AAI’s premises. The AAI had never raised any
obj ection to having used the premi sesother than that for which thelicencewas granted, and thelicence
wasrenewed too fromtimetotime.

2. Thebusinessof the assessee company wasonly the operation of aircraft ininternationd traffic, i.e., the
transport of passengersand cargo and all activities connected therewith. Thus, profitsfrom such
connected activitiescould not betaxed in Indiaasper Article8(1)* of the India-NetherlandsDTAA as
theplaceof effective management of the assessee company wasin the Netherlandsand not in India

3. Evenif theamount recovered by the assessee company from CSC IndiaP. Ltd. wastreated asincome
from other sources, the same amount paid by the assessee company totheAAl asafeefor using the
AALI’s premises would be allowed as a deduction under section 57(iii)*? of the ITA 1961 (IND),
effectively making the net taxableincomeasnil.

On apped by the assessee company beforethe Delhi ITAT, the Tribuna held that the provisions of
Article6(1)* of the India-Netherlands DTAA were not applicablein thiscase asthe amount paid by CSC
IndiaP. Ltd. to the assessee company (the amount paid was through deduction by the assessee company
from theamount paid to CSC IndiaP. Ltd.) was not in the course of a separate business of renting out the
propertiesby the assessee company. TheTribunal concluded that such adjustment of deducting theamount to
be paid by the assessee company to the AAl as rent for using the AAI’s premises from the amount payable by
the assessee company to the CSC IndiaP. Ltd. for receiving management, supervision, document handling,
and tracking and tracing export and import cargo servicesfrom CSC IndiaP, Ltd. only reducesthe ultimate
amount payabl e by the assessee company to CSC IndiaP. Ltd. and not in the course of aseparate business
of renting out the premises. The Tribunal aso noted that it was never aleged by the AAI that the premises
wereused for any purpose other than for which thelicence to the assessee company was granted by theAAl.
TheTribund aso held that the assessee company did not carry onany businessoperationsfrom | etting out the
premisesand thus concluded that the provisionsof Article 6(1)* of thelndia-Netherlands DTAA werenot at
all applicableto the assessee company. The Tribunal further held that evenif the recovery of rent by the
assessee company from CSC IndiaP. Ltd. wasto betreated asincome from other sources at thehands of the
assessee company, the same amount paid by the assessee company to the AAI would be allowed as a
deduction under section 57(iii)* of thel TA 1961 (IND) which makesthenet income of the assessee company
from other sourcesasnil.

The Hon’ble High Court of Delhi held that the Tribunal had correctly appreciated the law on the issue
and had a so determined the factsand thus dismissed the apped filed by the Income Tax Department. This
casewent infavour of the assessee.

Conclusion
Theabove decisionsof Indian courtsre ated to the gpplication of Article 6 of the OECD MC and UN
MC.,i.e., Incomefrom Immovable Property,reaffirm theimportance of understanding therel ationship between
domestictax legidation[ITA 1961 (IND)] and DTAAswhen cal cul ating taxableincomefor resdentswith
rental incomefrom propertiessituated in aforeign country. Based on analysis of the above cases, the author
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isof theopinion that when it comesto issues covered under Article 6 of the OECD MC and UN MC, the
Income Tax Department of Indiashouldissue noticesto the assessees cautioudy after carefully applying the
provisionsof section 90(2)* of the I TA 1961 (IND) and Article 6(1) of therespective DTAAS. Moreove,
the above caseanalysesa so show that every rentd incomeearned by aforeign tax resident from the premises
givenonrentinIndiacannot be covered under Article 6(1) of therespective DTAAS.
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