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Abstract

Minorities’ sense of fear stemmed from their
vulnerable status in society, which led to the
ORIGINAL ARTICLE granting of rights to them. As a result, minorities
began to seek rights, which the Constituent
Assembly refused. Instead, Article 30 was created,

m which came with no limits for minorities. But it

e was crucial for minorities to understand that the

_ 6 privileges accorded to them were subject to the
-~

law, and thisunder standing prompted the Supreme
¥ ) Court to step in on behalf of minorities. The

' ) Supreme Court has established the standards and
scope of Article 30, which grants minority

Dr.p Auéhor Sinah communities the right to create and run
f. ravgr\_ umar 3ing educational institutions for the benefit of their
inapd community, via a number of instances. Article 30’s

S.M Law College

goal isto stop the majority from passing lawsthat
deny therights of minorities. The fragile status of
minorities in society was the reason behind the
Supreme Court’s action.
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Introduction

A minority is defined as “an ethnic, religious, or linguistic group, fewer in number than the rest of the
population” in Article 27 of the International Covenant on Civil and Political Rights and subsequent jurisprudence.
A minority isagroup that differsfrom themgority duetolinguistic, ethnic, or culturd traits. Second, aminority
isagroup that often aspiresto both preserve and strengthen itsuniqueidentity.

Asaresult, State-wise cond deration must begiven to linguistic and religious minorities, who have been
treated equally under Article 30. This suggeststhat although if Punjabisare not minoritiesin the State of
Punjab and are part of the nationa minority, they would betreated as suchin the State of Andhra Pradesh. In
Punjab, themajority Hindu popul ation would a so be numerically minority. Prof ZoyaHassaninher Article
Defining Minorities' fee sthat defining minoritiesat Statelevel would limit the notion of minorities, entailing
asit doesthe adoption of an essentidly statistical concept of minorities.

The characteristicsthat make the minority groups distinctive and vulnerable arelanguage, religion,
culture, and gender etc., The Minority communitiesshal | be determinedin relationto their power equations
with themgority community.

India’s postcolonial Government has long been hailed as a success storey, with its population enjoying
religioustolerance and freedom of speech, making it thelargest democracy intheworld. It appearsto have
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avoided themilitary dictatorshipsthat befell so many former colonies, and in spite of many indications of
sectarian strife, it remains the world’s largest democracy.””? proclaimed that every Indian citizeniscompletely
equal under the law, regardless of their religious beliefs, and served as the foundation for the country’s partition.
Inthenew nation state, we have witnessed the hegemoni ¢ paterndism of the dominant religiousgroups, which
has defined its practises and traditions as separate from both the West and the vast majority of marginalised
peopleit had pledged to democratise, despite such commitmentsto equality and aninclusive society. The
emergenceof fundamentalist movements, strong senseof community within each group, and sectarianidentities
that felt cut off from one another haveall followed from thisconstellation. Conflictsand friction betweenthe
majority and minority communities have arisen in several regions of India as a result of the country’s recent
political events. Consequently, theissue of minority group rightsand i dentity protection became essentid to
India’s political debate.

What isa Minority?

Minoritiesareclassfied asrdigiousand linguisticinthelndian Congtitution. Despitethis, the Congtitution does
not define the term “minority.” Although it did not define it, the Motilal Nehru Report (1928) made clear that
minorities should be given security. A commission on minoritieswas al so suggested in the Sapru Report
(1945), albeit the term “minority” was not defined. Minorities are defined as follows by the U.N. Sub-
Commission on Prevention of Discrimination and Protection of Minorities:

1.  Onlythosemembersof the populationwithout officid documentationwho havestableethnic, religious,
or linguitictraditionsor digtinctivefeaturesthat set them gpart from the mgority areconsi dered members
of the “minority”;

2. Theseminoritiesought to appropriately comprisetheamount of individua swho are sufficient inand of
themsel vesto maintain such customsor traits; and

3. Theseminority ought to be devoted to the nation they call home.?

The purpose of theNationa Commissionfor Minority Educationa IngtitutionsAct, 2004 (also known
as the “Act”) is to protect the educational rights of minorities as stated in Article 30(1) of the Constitution. It
was revised numerous times in 2006 and 2010. Section 2(f) of the Act defines “minority” asa community that
has received notification from the Central Government, aslong astheAct isapplied. Furthermore, since
Section 2(g) of theAct establishesaMinority Educational Institution, itisnow necessary torefer toit when
discussing theindicatorsthat must be met in order to obtain acertificate of minority status. Thefollowingis
stated in Section 2(g): - “Minority Educational Institution” refers to a college or other educational facility that
wasfounded and isrun by aminority group.

To beginwith, an ordinance was enacted to createthe Nationa Commissionfor Minority Educational
Ingtitutions (NCMEI). TheNationa Commission for Minority Educationa Institutions Ordinance 2004 (No.
6 of 2004) was notified on November 11, 2004, by the Department of Secondary and Higher Education,
Ministry of HRD, Government of India. The Commission was subsequently established by anotification
issued by theMinistry of HRD on November 16, 2004, withitsheadquarterslocated in Delhi. A commission
has been set up specifically to preserve and defend minorities’ rights to create and run the educational institutions
of their choice. ThisCommission hasbeen given theauthority of aCivil Court, makingitaquas-judicid entity.
Itisled by achairman who served asaDelhi High Court judge and two memberswho woul d be chosen by
the central Government. The three duties of the Commission are consultative, recommendatory, and
adjudicatory.*

Constituent Assembly Debate

Article 23 of the Draft Congtitution, which eventually became articles 29 and 30, wasthe subject of
much discussioninthe Congtituent Assembly. Themain questionwas. What rights could or should begranted
to minorities? When minoritieswerementioned, it wasonly referring to theminority of Indianswho il livein
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India. The Subcommittee on Fundamenta Rightsdid not includeany provisonssmilar toarticle30(1) inthe
first draught of thefundamental rightsthat it delivered to the Constituent assembly onApril 16, 1947. The
draught did not even mention the word minority. The term “national minority” was mentioned in a letter filed by
K.M. Munshi to the Minorities Sub-Committee on the sameday that therightsthat are currently included in
article 30(1) were proposed together with afew other rights. To differentiate between the rights of any
segment of the popul ation to preserveitslanguage, script, or cultureand therights of minoritiesbased on
religion or languageto createand run educationd ingtitutionsof their choosing, the Drafting Committeeremoved
the word “minority” from the earlier draught article 23 section corresponding to article 29 but kept it in the
later draught article 23 section that now forms part of article 30. (1).°

Power of Government to Regulate Minority Run Educational I nstitution

Interaction between the Government and the institution’s management is essential to its administration.
Duetothedisparity ininterests between the two, many conflicting situationsarise. Government regul ation of
minority-run educationd ingtitutionsiswithinitsauthority. It isnot an unqudified right for membersof linguistic
andrdligiousminoritiesto runtheeducationd inditutionsof their choosing. Theonly functionthat thefundamentd
right under article 30(1) would serveinthat situation, according to Justice Reddy J, isto alow minoritiesto
createther owningtitutions, set their own curriculg, offer instruction in the subjectsof their choice, administer
exams, and grant degreesor diplomas. Article30(1) rightsaretherefore subject to regul ations. Regulations
arerequired to ensurean orderly, efficient, and sound administration, just asthey arerequired to preservethe
educationa character and content of minority institutions. In Kerelaeducation bill, the Supreme Court ruled
that thefundamenta right guaranteedtodl minoritiesunder article30(1) to cresteand run educationd inditutions
of their own choosing does not negate the state’s argument that, in exchange for aid, the state cannot impose
reasonableregulationsto guaranteethe quaity of theinstitutions. Further in case of Sidhrajbhai v. Sate of
Guijarat® Supreme Court invaidated the regulation which directed teacherstraining college maintained by the
minority community to reserve 80 percent of seetsin the collegefor the nomineesof thedistrict and municipa
board teachers. Theregul ation further stated that the state would withdraw or withhold thegrant-in-aid and
recognition awarded to the collegein the event that the coll ege di sobeyed the regul ation. The court ruled that
regulationscould beimplemented to stop educationd ingtitutionsfrom being housed in unsafeenvironmentsor
from opening and operating without certified teachers. Regul ationsthat are so madein the genuineinterests of
public order, morality, health, sanitation, and discipline, aswell asinstruction efficiency, may be enforced.

The St. Xavier’s College case outlines the extent of authority over minority-affiliated schools. Chief
Justice Ray asserts that the Government has the authority to control educational programmes, teacher
qualificationsand appointments, student health and hygiene, and |aboratory and library facilities. The court
al so discussed actionsthat would promote excellence, efficiency, and uniformity in mattersof education. The
court further declares that “the right to administer cannot evidently encompass right to maladminister” in
additionto the requirements of merit, excellency, and consistency.

The Supreme Court was asked to rulein the case of St. Stephens Collegev. University of Delhi on
whether the Government could impose regulationson minority-run collegesthat grant admission through
interviewsrather than just qualifying exam scores. Inthisinstance, the college admini stration was subject to
state-imposed limitationsthat required it to provide admission only based on the gradesreceived inthe
qudifyingexam. However, themanagement interviewed goplicantsfor collegeadmissoninadditiontoreviewing
their grades. The Supreme Court noted that it would beaviol ation of therights of the minority community as
protected by article 30(1) of the Constitutionif St. Stephens Collegewerenot alowed to conduct interviews
in order to choose candidates for admission. The court decided that any regul ations the state placed on
minorities shoul d be advantageous to the organisation or to the peoplewhojoin these kinds of organi sations.”

Historicising the Constitutional Rights of Minorities
Theideathat Indiaisanation-state originated with European nationalism, according to many who
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critiquethelndian nation-state and its rel ationship to plurai stic society.2 The European politieswereinitialy
dedi cated to maintai ning homogeneity and forging robust, homogeneous national communities; asaresult,
they have become extremely irritated with any indication of diversity. Postcolonia opponents contend that
since India followed a similar course, the nation’s ideals have always been subjugated to the desires of
homogenous peopl e, leaving littleroom for minority identity and aspirationsto thrive.® The “participatory
parity” that was promised to all the individuals and groups that comprise the Indian population as a whole was
not achieved by the divided and sectarian Indian political system. Asthe Hindu mgoritarianidentity became
the dominant nationd identity, it hindered thefair distribution of resourcesand denied culturaly diversesocid
groupsthe acknowledgment they rightfully deserved. Because of the situation, these communitiesweretorn
between bel onging to the nation-state and not bel onging to nationalism. Thisserved asanursery for severa
micro-identitiesasaresult.’® Many communities and groups became known as “minorities, marginalised,
obvioudy excluded/subdternized, these groups even though formed apart of the Indian nation-state but were
excluded or at most subordinately included in the modern Indian society” as a clear outcome of all these
politica whims.

Inlight of this, theliberation movement had adual impact onthe devel opment of thiskind of local and
regional consciousness. On the other hand, it seemsto have suppressed the desire of the peoplein the
different regionsto become distinct ethnicities by evoking astronger allegianceto Indian motherhoodina
united fight against Britishtyranny. In generd,, theredity that Indiawas devel oping itsnationa unity against the
Britishwhilethevariouslinguisticand culturd groupswere being consolidated into distinct ethnicand commund
groupswaswhat lay behind the apparent struggle between thecommunitieswith their dogan of India-a
United Nation and theBritish rulerswho highlighted themultiplicity of castes, communities, tribes, and linguistic

groups.

Conclusion

Article 30 of the Condtitution grantsreligiousand linguistic minoritiestheright to an education, dthough
thisright isnot clearly defined. A concept must seek to be defined in order to be operational. Itispossibleto
surmise that the writers of the constitution anticipated that the word “minority” would be self-explanatory just
by virtueof itsusage. However, astimehasgoneon, the shifting socia landscape and thevariety of settingsin
which it must be used have made some degree of consistency in its design necessary. The general public’s
cognitive confusion hasbeen exacerbated by thejudicid vacillation dlowed by thiscongtitutiond uncertainty.
Itisparadoxical that the constitution says nothing in thisregard because an ideacannot be useful in practise
unlessitisdefinedfirst.

As an alternative, the Indian Supreme Court sought to define a “minority” as a “community, which is
numerically less than 50 percent” of the overall population. The court went on to state that a minority must be
assessed inlight of the specificlegidation that isbeing considered for implementation. In theevent that thelaw
isstate-based, theminority popul ation must betaken into account. Thediscussionsinthe Congtituent Assembly
suggest that the state has atol erant stancetoward minorities. Thisclarifiesthe position of thedraftersof the
congtitution, who choseto force minority to articulate their claimsrather than automatically grantingthemthe
guaranteed fundamental rights. Even the article’s wording was intentionally ambiguous to enable the courts’
regular interpretation, which takes into account the nation’s historical and geographical requirements as well
astheba ance between the minority and mg ority. The courtsareresponsiblefor carrying out thisinterpretation
on aregular basis. This might excuse the concept’s absence from the constitution, but keep in mind that the
judiciary’s function usually comes after the process of implementation or execution, thus a constitutional
explanation of theideawould bemore useful in real-world scenarios. Additionally, it would restrict judicia
meddling, giving theideamuch-needed principleand practise coherence. On the other side, maintaining the
status quo would promote “judicial populism.”
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Regarding thejudicia interpretation of article 30, threediscernible patternsemerge. First of dl, because
the decision is contextual, it frequently reflects the judges’ personal convictions and is therefore diverse.
Because of this, the article’s meaning is ambiguous and vulnerable to ongoing conflict between the state and
minorities. Second, comparedto rdigiousminorities, theserulingsaremorelenient toward linguistic minorities.
Third, they show a trend of progressively narrowing the article’s purview to provide room for Governmental
supervision and control. An illustration of the term “establishes” used in conjunction with “administration” is
provided. Numerous minority communities have been denied the benefitsof their legd rightsasaresult of this
strategy. One further illustration of the application of terms like “maladministration” and “excellence” is available.
Judges are impacted by the “melting pot” notion, which aims to create uniformity in the laws and practises, as
demonstrated by the Stephen and Pai instances. Combining articles 29(2) and 30(1) further diminishesthe
benefitsthat article 30 guaranteesto minorities. Whilethereissomeoverlap between article29(1) and article
30(1), the former cannot restrict the latter’s breadth. Article 30’s scope stems from the fact that no other
group of citizensisgranted the sameright to create and manage educationa institutions of their choosing as
linguigticor rdigiousminorities.

We can therefore draw the conclusion that it istimefor the parliament to definewhat constitutesa
“minority” and the parameters of article 30, so that the right that minorities are granted to establish and
manage educationa institutionsunder that articlewill not be subject to arbitrary judicid interpretations.
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