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Abstract

Legitimate expectation is a relatively new
but a very important doctrine of Administrative
ORIGINAL ARTICLE law; it covers a central space amidst a no claim
and a full claim situation. Application of the
doctrineisadifficult task asdefining and delimiting
the concept of legitimacy of expectation isfraught
with challenges. The doctrine is based on the
concept that if an administrative action leads to
certain expectations as regarding future cour se of
conduct in similar actions or some expectation
arises due to a representation, than such

Author expectations must be fulfilled unless there are
Dr. Sonal Shankar some compelling reasons for nonfulfillment. The

Assistant Professor, Department of Law edifice of the doctrine is built on consistent past
University(’Jf Allahabad ’ practice or representation. The present article

: examinesthe concept of the legitimate expectation,
Prayagrd), Uttar Pradesh INDIA it also makes an attempt to charter out thejudicial
journey in England aswell asin India of defining
the concept. The work also focusses on the
possibilities and limits of the doctrine.
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Concept of Legitimate Expectation

It must beclear at the outset that | egitimate expectation isnot alegal right. The concept has developed
from the expectation of consistency, predictability and certainty in administrative actionsi.e. aperson may
have areasonable expectation of being treated or dealt with in aparticular way based on consistent past
practice or apromise by administrative authorities. As per thisdoctrine, accountability can befixedona
publicauthority inlieu of nonfulfillment of alegitimate expectation. Thisdoctrinerel atesto therelationship
between anindividua and apublicauthority.

In course of time onething hasbecomewel | established that ahearing can be claimed by anindividua
if heisdeprived of hislegitimateexpectation. Thisterm travel sbeyond right or interest. Thisconcept hasmade
theareaof applicability of naturd justice much broader. Legitimate expectation isan expectation of abenefit,
relief or remedy that may ordinarily flow from apromise or established practice. Established past practice
meansacond stent practicenot an isolated, random or sporadic act. Similarly theremust beaclear promise
or representation from an authorized administrative authority or apublic body. Any expectation whichisillega
or unreasonable cannot be considered as legitimate. “A person may have a legitimate expectation of being
treated in acertain way by an administrative authority even though hehasnolegal right in privatelaw to
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receive such treatment. The expectation may arise from arepresentation or promise made by the authority
including an Implied representation or from consistent past practice.

“In short, a person can be said to have a ‘legitimate expectation’ of a particular treatment, if any
representation or promiseismade by an authority, either expressy or impliedly, or if theregular and consi stent
past practice of the authority gives room for such expectation in the normal course™?

L egitimate expectation may beprocedurd or substantive. Procedura | egitimate expectation ariseswhen
apublic authority promisesthat aparticular procedure shdl befollowed before making adecision on meritsof
acasee.g. promiseor anestablished practice of givingahearing. The substantivelegitimate expectation arises
when apersonispromised somebenefit dueto arepresentation. Thissort of legitimate expectationisgenerdly
cons dered to be weak and may be defeated on variousgroundse.g. overriding publicinterest. Theformer
category leadsto an expectation of aparticular process and thelatter to aparticular outcome or resullt.

Judicial Journey in England and India

In Britain Legitimate expectation wasintroduced asaground of judicia review in administrativelaw
when any individual’s interest- substantive or procedural, is affected on a public or administrative authority
rescinding from an established past practice or arepresentation. It wasin year 1969 that the concept of
legitimate expectation wasintroduced in the case of Schmidt v. Secretary of Satefor Homeaffairs.® Inthe
given case Lord denning propounded that an administrative authority should accord a hearing when a person’s
liberty, interest or even legitimate expectation is being affected. In the instant case it was said that if foreigner’s
stay permit expires, he does not havearight to beheard asthereisno basisof hisstay after expiry however
if hispermit wasbeing revoked prematurely, then he could claim hearing as he was being deprived of the
legitimate expectation of being allowed to stay in Britain for the period of permit. Thiscaseintroduced the
concept in British administrative law and sincethenit hasbeeninvoked in many cases.

The concept of |egitimate expectation found its due placein Breen v. Amalgamated Engineering
Union*. In the instant case the District committee of a trade union had refused to endorse a member’s
election, itwasheld that if only mere privilegeisbeing claimed than thereis no remedy, however if aperson
has alegitimate expectation, the principles of natural justice are attracted to the casein order to ensure
farness.

The concept of legitimate expectationwaswell illustrated by the court inthe case of Melnnesv. Ondow
Fane’, it explained the concept in referenceto license cases, it said that on one extremethere are application
cases, where person hasno aright(no claim) over grant of hisapplication, onthe other end thereareforfeiture
cases which a person’s existing right is violated( full claim situation), where he is entitled to a hearingand in
between liesthe cases of renewd of licenseswhichisasituation of legitimate expectationi.e. anindividua can
legitimately expect that hislicense shall berenewed and in case of non-renewa principlesof natural justice
shall beattracted.

In Attorney General of Hongkong v. Ng Yuen Shiuf therewasno statutory provision laying down
therequirement of hearing before making adeportation order of illega immigrants, however the Government
had agiven agenera undertaking that each case would be decided on merits. The Privy Council heldinthis
casethat dueto the representation made by the government that animmigrant isentitled to be heard before
getting deported. It isclear that the privy council relied on the concept of legitimate expectation astherewas
no entitlement or right of hearinginfavour of illega immigrants.

InRe Liverpool Taxi Owner’s Association’, the city corporation had aright to decide the number of
licensesfor thetaxi cabsit wouldissue, it had the power of increasing or decreasing the number. For few
yearsthe number wasfixed at three hundred, in fact an undertaking was given by the corporation to the taxi
association that it would not increasethe number beyond 300 without giving an opportunity to theassociation

September to November 2023  www.amoghvarta.com Impact Factor 22
A Double-blind, Peer-reviewed & Referred, Quarterly, Multidiciplinary and SJIF (2023): 5.062

Bilingual Research Journal




Dr. Sonal Shankar
ISSN : 2583-3189 (E), 2583-0775 (P)
Year-03, Volume-03, Issue-02 AMOGHVARTA Page No. 21- 25

to make representations, it was held that due to an established past practice aswell asarepresentation, the
corporation was bound to give ahearing to the associ ation before deciding to increase the licenses beyond
three hundred.

Similarly on O’Reilly v. Mackman?® it was hel d that though remission of sentenceisnot ameatter of right,
aprisoner does have alegitimate expectation of getting remission based on hisknowledge of established
general prison practice. In Council of Civil Services Union v. Minister of Civil Services® the House of
lordsinvoked the doctrine of |egitimate expectation when along standing practice was withdrawn by an
administrative authority by a mere oral instruction, it was held “that legitimate expectations may arise froman
expression or promise made by authority or from an established past practice which cannot be violated
without good reasons”.

Itisclear that in casethereisno consistent past practice of granting benefit or no representation has
been madethe principleof legitimateexpectation shdl haveno application. Similarly any substantivechangein
the policy doesaway with the expectati on based on previous policy.

Indian judiciary tooimported thisdoctrineand thefirs referenceto thisdoctrinefinds placein theApex
court decision of Sateof Keralav. K.G Madhavan Pillai*®, intheinstant case, asanction order wasissued
by the government to open anew unaided school and upgrade existing ones, adirection washowever issued
after few daysto keep the sanction in abeyance. The Apex court held that the order created legitimate
expectation which wasviolated by the second order, the court emphasi zed that the non following of natural
justicein such acaseisenoughto vitiate an administrative order.

In Navjyoti Co-operative Group Housing Society v. Union of India®™ the development authority,
changed thecriterion for alotment of land to cooperative soci eties, without noticeand hearing. Thecourt held
that “where persons enjoying certain benefits or advantage under old policy of government derive a legitimate
expectation even though they may not havealega right under privatelaw in regard to its continuance but
before changing that policy affecting adversaly that benefit or advantagethe aggrieved personsareentitledto
afair hearing”.

InJatinder Kumar v. Sate of Haryana'? The Supreme court observed that | egitimate expectation is
different from mere anticipation, hopeor desire. It said that the application of thedoctrineisto belimitedto
mostly providing aright of fair hearing before, adecisioninthe event apromiseisnegated or an undertaking
iswithdrawn. Thoughthedenid of legitimate expectation affordstheground for cha lenging an administrative
Action, thecourt shdl not interfereunlessthe denid isunreasonable, whimsicd,, arbitrary, not in publicinterest
andincong stent with the principlesof natura justice.

Explaining the two types of legitimate expectation, the Apex court in the case of Punjab
communicationsltd. V. Union of India®3, observed that the procedura part of such expectation dealswith
giving hearing or affording any other appropriate procedure beforeachangein decisonismade. Thesubgtantive
part ded swith arepresentation on basisof which asubstantive benefit will be granted or will be continued.

In Ram Pravesh Sngh and Ors. vs. Sate of Bihar and Ors™, Bihar Government, the Electricity
Board and Rural Electrification Corporation organized acooperative soci ety to implement an el ectrification
scheme, however dueto financid distressthe society wasmerged with theboard , though assetsand ligbilities
weretaken over , employeeswerenot absorbed . Employeesclamed violation of |egitimate expectation. The
gpex court clearly hed that | egitimate expectation isnot alegd right, it isan expectation based on an established
past practicei.e. aconsistent practice and not acasual act. Thebase of expectation hasto bereasonable.

Though judiciary has broadened the base of natural justice by application of thisprincipleit hastime
and again observed that | egitimate expectation does not arisewherethereisachangein policy or in public
interest, thepositionisaltered by aruleor legidation.
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Scope of the Doctrine.

Thereisno doubt that the doctrine has emerged as animportant addition to the grounds of judicial
review of administrativedecision. Traditionally there have been three groundsfor judicia review- illegality,
irrationality and procedurd impropriety. The doctrinerdatesto the public domain and governsthereationship
between individua sand the government. It hassuccessfully given locus standi to theindividual swho do not
haveadirect legal right. In appropriate cases the doctrine has the capacity to constitute substantive and
enforcegbleright. Thedoctrineinducescarein public administration asit makestheadministrative authorities
accountableto public. It also sharesapart with promissory estoppel where the representation or promise
made by the authority iscons dered to be basi s of |egitimate expectation many atimes.

The scopeof procedural and substantive legitimate expectation isdifferent, the courtsarequick in
giving effect toviolation of procedurd legitimateexpectation asit deal swith affording an opportunity of being
heard or following any procedure based on cons stent past practice or apromise made by apublic authority.
“The legitimate expectation entitles an expectant to an opportunity to show cause before expectation is dashed,
to an explanation asto the cause of denial, to adirection requiring the authority to follow the promised
procedure or established practice. A changeof policy in publicinterest, conduct of the expectant or any other
valid or bonafide reason given by the administrative authority may be sufficient to negate thelegitimate
expectation”?®.

Whether the expectation of the claimant isreasonableor legitimatein thecontextisaquestion of fact in
each case. The answer to the question is not be determined as per the claimant’s perception but in larger
publicinterest wherein other moreimportant consi derationsmay outweigh what would otherwise have been
thelegitimate expectation of theclaimant.

Conclusion

Thedoctrineof |egitimate expectation shares spacewith doctrinesof public accountability and promissory
estoppel. Itisbased on certainty and predictability of administrative decisions. It isnow considered to be part
of natural justice. It involvesba ancing the public interest withindividud interest. The base of thedoctrineis
ruleof law. It takesits place beside principlesliefairness, reasonableness, non-arbitrarinessetc.

Thedoctrineisvery well established in the procedural aspect but it isthe substantive aspect of the
doctrinewhichisgtill inanevolving stage primarily becauseit isdifficult to determinethelegitimacy of the
substantiveexpectation. A claim based on merelegitimate expectation without anything more cannot ipso
facto givearight toinvokethisprinciple. Merereasonable or legitimate expectation of acitizen may not by
itself be adistinct enforceableright, but failureto consider and give due weightage to it may render the
decison arbitrary. Thedoctrinedoesnot find applicationinthefield of law of contract. Courtsneed to be
extremely careful whilegiving effect to thisdoctrine. The Supreme Court in the case of State of Arunachal
Pradeshv. NE zone Law House, Assam?® observed that “the definition of legitimate expectation is not the key
for opening thetreasure of natural justice, nor should it open the gatesthat shut the Court out of amerits
review”.

Though the doctrinetreads on athin ground whereby it can be defeated on showing apositiveright,
overriding publicinterest, changeinrule, regulation or policy, it hascometo occupy an extremely important
placeinadminigtrativelaw asit infuses public trust and ensures certainty and fairnessin adminigtrativeactions.
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